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proofs, her failure to furnish them within the time provided by the policy 
being due to the default of the defendant, which was held not to have dis- 
charged its duty to "furnish" blanks by depositing them in the postoffice. The 
holding is well supported by reason and authority, though the decisions are 
not unanimous. See Benedict v. Grand Lodge, A. O. U. W., 48 Minn. 471 ; 
McCall v. Merchants' Ins. Co., 33 La. Ann. 142; Jennings v. Metropolitan 
Life Ins. Co., 148 Mass. 61 ; Phillips v. Union Central Life Ins. Co., 101 Fed. 
Rep. 33; that refusal to furnish blanks amounts to waiver of proofs, see 
Pray v. Life Indemnity & Ins. Co., 104 la. 114; Hutchinson v. Supreme 
Tent, etc., 68 Hun (N. Y.) 355; Dial v. Life Ass'n., 29 S. C. 290. But see 
Western Home Ins. Co. v. Richardson, 40 Nebr. 1, holding that proof sent 
by registered letter, so that in the usual course of the mails it should reach 
defendant company in time, was sufficient even if it arrived a day or two 
late. 

Libel — Publication — Letter Opened by Daughter. — The defendant sent 
a libelous letter addressed to plaintiff, but had reason to suppose that it 
might be opened by the daughter of plaintiff. She did open it. Held, that 
this was a publication and actionable. Rumney v. Worthley (1904), — Mass. 
— , 71 N. E. Rep. 316. 

What is or is not a publication is often a vexed question. The mere send- 
ing of a letter is not a publication. Sun Assur. Co. v. Bailey (1903), 101 Va. 
443, 44 S. E. 692; Tousling v. Dare (1904), — Iowa — , 98 N. W. 371. Nor 
the sending of a postcard if the plaintiff is not sufficiently connected with 
the defamatory matter. Sadgrove v. Hole [1901], 2 K. B. 1. But it is publi- 
cation if the libelous communication is given to a member of plaintiff's 
family, as to a daughter, in the principal case, or to a father, Gaines v. 
Gaines (1903), 109 111. App. 226. So also if the third person is an agent or 
confidential stenographer or clerk of defendant or plaintiff. Sun Assur. Co. 
v. Bailey (1903), 101 Va. 443, 44 S. E. 692; Gambrill v. Schooley (1901), 
93 Md. 48, 48 Atl. 730, 52 L. R. A. 87. So when the defendant discloses the 
matter to a friend, Snyder v. Andrews (1849), 6 Barb. 43; or where plaintiff 
turns over a libelous letter to an employer as the letter was directed jointly 
to plaintiff and employer, Schmuck v. Hill (1901), — Neb. — , 96 N. W. 158; 
or plaintiff himself by reason of his illiteracy has the letter read by another 
to him, Allen v. Wortham (1890), 89 Ky. 485, 13 S. W. 73- And it is also 
publication where the actionable words are given to those whose business it 
is to transmit or spread them, as telegraphers and printers. Monson v. 
Lathrop (1897), 96 Wis. 386; Baldwin v. Elphinston (.1775), 2 W. Bl. 1037. 

Master and Servant — Fellow Servant Rule. — Plaintiff's intestate was 
killed in a collision while acting as fireman on a train owned and operated 
by defendant. The train was an irregular one and was directed entirely 
by telegraphic orders from the train dispatcher. The collision occurred 
through the negligence of a local telegraph operator in giving incorrect 
information to the dispatcher. Held, that the fireman and the operator were 
fellow servants and plaintiff could not recover. Northern Pacific Railway 
Co. v. Dixon (1904), 24 Sup. Ct. Rep. 683. 
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The decision is based to a great extent on a recent case in the same court. 
New England R. Co. v. Conroy, 175 U. S. 323, 44 L,. ed. 181, 20 Sup. Ct. 
Rep. 85, which declared that "the employer is not liable for injuries to 
employees occasioned by the negligence of another engaged in the same 
general undertaking," that is, if their services are directed to accomplish the 
same general end. If, however, the departments are so different in character 
that their coming in contact is but a mere possibility, then the danger arising 
from negligence in one department can not be said to have been within the 
contemplation of the - employees of the other department and the fellow 
servant rule would not apply. Upon this theory the court decided that the 
work of a telegraph operator was so intimately associated with the work of 
running trains that the possible risk of the operator's negligence must neces- 
sarily have been contemplated by the fireman. He was accordingly adjudged 
a fellow servant The court denied the justice of holding the employer 
responsible for every passing risk or temporary act of negligence on the 
part of employees. No reasonable amount of care on the part of the master 
could have prevented this accident. McCann v. Kennedy, 167 Mass. 23, 44 
N. E. 1055; Whittaker v. Bent, 167 Mass. 588, 46 N. E. 122. A dissenting 
opinion, in which three of the justices concurred, was based on the contention 
that an employee who exercised so important a duty as that of train dis- 
patcher acted as a vice principal in the place of the master. The master 
owed a positive duty to its employees to run its trains without danger to 
them. This positive duty could not be delegated so as to relieve the master 
from responsibility. Northern P. R. Co. v. Herbert, 116 U. S. 642, 29 L. ed. 
755, 6 Sup. Ct. Rep. 590; Northern P. R. Co. v. Hambly, 154 U. S. 349, 38 
L. ed. 1009, 14 Sup. Ct Rep. 983. The fellow servant rule does not apply 
where there is a positive duty resting upon the master. Baltimore & O. R. 
Co. v. Baugh, 149 U. S. 368, 37 L. ed. 772, 13 Sup. Ct. Rep. 914; Central R. 
Co. v. Keegan, 160 U. S. 259, 40 L. ed. 418, 16 Sup. Ct. Rep. 269. For a full 
discussion of the fellow servant doctrine as applied by the Supreme Court 
of the United States see 2 Michigan Law Review, p. 79. 

Street Railways — Issuance of Wrong Transfer — Passenger's Rights. 
— The plaintiff was given a wrong transfer by a street car conductor and 
when he attempted to ride on the line for which he had requested a transfer, 
he was ejected. He brought action for assault Held, he was entitled to 
recover. Citizens St. Ry. Co. v. Clark (1904), — Ind. — , 71 N. E. Rep. 53. 

The second instruction of the trial judge was to the effect that, quoting 
from the opinion, "if appellee paid his fare to the conductor of the Illinois 
car, and asked for a transfer to some other line belonging to the company, 
to which he was entitled, and the conductor, by mistake, gave him a wrong 
transfer, he would nevertheless be entitled, upon proper explanation, to be 
carried upon the line to which he had requested a transfer." Error to 
this overruled. The question raised here is unsettled. This case fol- 
lows Indianapolis St. Ry. Co. v. Wilson (1903), — Ind. — , 66 N. E. 950. 
See also O'Rourke v. St. Ry. Co., 103 Tenn. 124; Dennis v. Texas & Pacific 
Ry Co., 4 Tex. Civ. App. 90; Winter's Adm'r. v. N. Y., L. E. & W. Ry. Co., 
143 U. S. 60; Martino v. Missouri Pacific Ry. Co., 2 Tex. Civ. App. 634; 



